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PROCEDURAL HISTORY

This matter is before this Court on defendant Meredith Dodson’s Motion for Summary Judgment filed August 10, 2007.

 
On August 30, 2002, plaintiff commenced Azalea Garden Board & Care, inc. v. Ricky Dodson, et al., 02 CVS 2522 (Azalea I).  The lawsuit arose out of a contract to purchase a rest home.  At the time Azalea I was commenced, Azalea Garden did not know that Ricky Dodson died.  Plaintiff did not learn until after the lawsuit was commenced that Ricky Dodson had died on October 23, 2000.  Subsequently, plaintiff moved pursuant to N.C.Gen.Stat. §1A-1, Rule 25 of the Rules of Civil Procedure, to substitute the personal representative, Meredith Dodson, for Ricky Dodson.  By order filed July 22, 2003, plaintiff was permitted to substitute Meredith Dodson as personal representative of the Estate of Ricky Dodson for Ricky Dodson and to allege claims against her in that capacity.  Pursuant to the order, plaintiff substituted Meredith Dodson for Ricky Dodson and served her with a summons and copies of both the Complaint and Amendment to Complaint.


Plaintiff voluntarily dismissed without prejudice Azalea I on September 14, 2005.  On March 22, 2006, Azalea Garden commenced this present action (Azalea II) in the Superior Court of Davidson County.  By order filed May 31, 2007, this case was assigned to the Business Court.

FACTS

  This lawsuit arises out of the aborted purchase of a rest home.  Azalea Garden Board & Care, Inc. (Azalea Garden) owned the Brookside of Winston-Salem Rest Home (Brookside), which at the time was a 120-bed Home for the Aged licensed by the North Carolina Department of Health and Human Services, Division of Facility Services.  Azalea Garden had been attempting to sell Brookside for a number of years.  On July 26, 1995, David Wagner, president and sole shareholder of Azalea Garden, retained Ricky Dodson, a broker with The Interstate Companies of America, Inc. (“Interstate”), to serve as agent and broker in the sale of Brookside and a facility in Charlotte.  (Plaintiff's Exhibit 1.)


On May 6, 1999, defendants Timothy Smith and Nina Gibson executed an “Offer to Purchase Contract” for the purchase Brookside.  (Plaintiff's Exhibit 3.)  Dodson signed this document as broker.  The contract documents include two addenda.  Addendum A provided, among other things, that the purchase of the real property was subject to various paragraphs of Addendum B, which is a standard real estate contract form created by the North Carolina Bar Association and North Carolina Association of Realtors.  (Plaintiff's Exhibit 3.)  One of those provisions provides:

“22.  EXECUTION:  This offer shall become a binding contract when signed by both Buyer and Seller:  This contract is executed under seal in signed multiple originals, all of which together constitute one and the same instrument, with a signed original being retained by each party and each REALTOR® or broker hereto, and the parties adopt the word “SEAL” beside their signatures below.”  [Emphasis added.]

The signatures of Smith and Nina Gibson appear on lines which have at their respective ends the word “SEAL.”  Earnest money deposits totaling $25,000.00 were made and deposited with Interstate.  (Plaintiff's Exhibit 4.)  On July 20, 1999, Nina Gibson and Smith executed a modification to the Offer to Purchase Contract, which modified only certain terms of the contract.  (Plaintiff's Exhibit 12.)  Dodson signed this document as broker. 


At some point prior to the anticipated closing, Ricky Dodson asked Wagner for permission to join the venture which would own and operate Brookside.  (Deposition of David Wagner, p. 116, lines 14-16.)  Wagner released Dodson as Azalea Garden’s broker and gave Dodson permission to join the venture.  (Wagner Deposition, p. 116, lines 14-16.)


 Dodson requested that Wagner deliver to him various financial statements on Brookside and transmitted numerous messages to Wagner, Attorney Brian Herndon and James Keen, a banker handling the anticipated financing for the purchase, regarding the anticipated closing of the Brookside purchase.  (Plaintiff's Exhibits 14, 15, 18, 21, 23, 25, 27, 32, 36.)


None of the defendants closed upon the transaction.  On September 13, 1999, Wagner, by facsimile and certified mail to Ricky Dodson, Nina Gibson, Larry Gibson, Danny Tuttle and Dr. Harvey Allen, Jr., demanded that they perform under the contract.  (Plaintiff's Exhibits 37, 37(a) - 37(f).)  By letter dated September 14, 1999, Attorney Brian Herndon advised Wagner that the buyers considered the contract null and void and that they did not intend to perform under the contract.  (Plaintiff's Exhibit 39.)  Herndon was instructed by the buyers to write the letter, which was copied to Ricky Dodson, Nina Gibson, Larry Gibson, Danny Tuttle and Dr. Harvey Allen, Jr.  (Plaintiff's Exhibit 39.)  Further, by memorandum dated September 13, 1999, Ricky Dodson advised the Gibsons and Danny Tuttle that "we have talked to Brian Herndon this afternoon and he has not received any of the items he requested from Mr. Wagner in his letter dated September 9, 1999."  (Plaintiff's Exhibit 38.)


By letter dated October 26, 1999, Ricky Dodson informed David Wagner that he had "not been able to develop sufficient interest among the parties to make another proposal on the Brookside property," that "Danny Tuttle is recovering from a heart attack" and that "we expect him back at work shortly."  (Plaintiff's Exhibit 43.)


 By letters dated October 29, 1999, Azalea Garden demanded of Dodson and Interstate that the earnest money deposits be delivered to Azalea Garden "based upon the failure of [Dodson and his] group to close on your contract of May 5, 1999 and as modified on July 20, 1999."  (Plaintiff's Exhibits 44, 45.)  Dennis Maddox, president of Interstate, had caused to be prepared checks dated October 26, 1999 to Nina Gibson and Larry Gibson and to Danny Tuttle/Trillium for delivery of the earnest money deposits.  (Plaintiff's Exhibit 42.)  Ricky Dodson delivered the deposits to the Gibsons and Tuttle by letters dated October 26, 1999.  (Plaintiff's Exhibits 89, 90.)  By letter to Dodson, the Gibsons, Tuttle and Allen dated November 12, 1999, Azalea Garden repeated its demand for performance under the contract.  (Plaintiff's Exhibits 46, 46(a) - 46(i).)  On November 12, 1999, Dodson transmitted to Attorney Herndon a copy of Azalea Garden's demand.  (Plaintiff's Exhibit 47.)  In the transmittal, Dodson told Herndon that "we will need you to review the specific questions that were raised by you in connection with the closing [sic] and the issue of the pay-off and his urging us to close; were inconsistent with his efforts to provide us the answers to questions we had regarding title, claims, etc."  (Plaintiff's Exhibit 47.)


At the time Azalea Garden commenced the action on August 30, 2002, Azalea Garden had no knowledge that Ricky Dodson had died.  The Estate never personally delivered or mailed to Azalea Garden or David H. Wagner the Notice to Creditors, any notice that Azalea Garden was required to present its claim on or before June 17, 2001 or any other date or any other notice that Ricky Dodson had died.  Azalea Garden first learned that Ricky Dodson had died when Dennis Maddox served an answer on behalf of Interstate in Azalea I.  In the answer, Maddox stated that Interstate's file on Brookside consisted of a letter dated November 28, 1999 from Keen to Wagner, the August 19, 1999 letter from Interstate to Herndon, Keen, and Frank Laney to verify that the purchase would proceed, Wagner's demand letters, Dodson's September 13, 1999 letter to the Gibsons and Danny Tuttle and the September 14, 1999 letter from Brian Herndon to David Wagner.  Maddox testified in his deposition that the law firm for the Estate had contacted him regarding a Stock Purchase Agreement, which he entered into with the Estate.  (Deposition of Dennis Maddox, p. 22, line 1 to page 23, line 23; Plaintiff's Exhibit 50.)

ARGUMENT
I.
STANDARD ON MOTION FOR SUMMARY JUDGMENT

.


Summary judgment “is a drastic remedy.”  Headly v. Williams, 150 N.C.App. 590, 592, 563 S.E.2d 630, 632 (2002).  See also DeWitt v. Eveready Battery Co., 355 N.C. 672, 682, 565 S.E.2d 140, 146 (2002).  Therefore, it must be used with due regard to its purposes and a cautious observance of its requirements in order that no person shall be deprived of a trial on a genuine disputed factual issue.”  Id.  


Summary judgment is not appropriate unless the “pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that [the moving party] is entitled to judgment as a matter of law.”  N.C.Gen.Stat. §1A-1, Rule 56(c).  As the movant, Meredith Dodson must show “the absence of any genuine issue of fact and [her] entitlement to judgment as a matter of law.”  Headly, 150 N.C.App. at 592, 563 S.E.2d at 632 (2002).  To prevail on a motion for summary judgment, the moving party, when defending a claim “must demonstrate that (1) an essential element of [the claimant’s] claim is nonexistent. . .(2) [the claimant] cannot produce evidence to support an essential element of [her] claim, or (3) [the claimant] cannot surmount an affirmative defense which would bar the claim.”  Market America, Inc. v. Christman-Orth, 135 N.C.App. 143, 149, 520 S.E.2d 570, 575 (1999).  It is generally not proper to grant summary judgment in favor of a party with the burden of proof on a claim or defense, Blackwell v. Massey, 69 N.C.App. 240, 316 S.E.2d 350 (1984), or where the state of mind of the movant, such as knowledge, is at issue.  Robertson v. Hartman, 90 N.C.App. 250, 368 S.E.2d 199 (1988).  Accord Liberty Mutual Ins. Co. v. Pennington, 356 N.C. 571, 573 S.E.2d 118 (2002).  In ruling on the motion, “the court is not authorized to resolve any issue of fact, [but] only to determine whether there [exist] any issues of fact material to the outcome of the case.”  Headly, 150 N.C.App. at 592, 563 S.E.2d at 632.  The evidence “must be viewed in the light most favorable to the non-moving party,” id., “who must be given the benefit of all favorable inferences regarding the evidence.”  Market America, Inc., 135 N.C.App. at 149, 520 S.E.2d at 576.  In her motion, Meredith Dodson relies upon the affirmative defenses of the non-claim statute and the statute of limitations.  As explained below, Meredith Dodson has not shown that Azalea Garden cannot overcome these defenses.
II.
MEREDITH DODSON IS NOT ENTITLED AS A MATTER OF LAW TO INVOKE THE NON-CLAIM STATUTE AS A BAR TO AZALEA GARDEN’S CLAIM.

Meredith Dodson has not irrefutably shown that the limitations period of N.C.Gen.Stat. §28A-19-3(a) bars Azalea Garden’s claims against the Dodson Estate or that the requirements of the statute apply to Azalea Garden.  To invoke the non-claim statute, Meredith Dodson must first show that she has complied with the requirements of notifying creditors of the deadline for presenting claims:

Where an administrator or executor fails to establish that she has complied with the notice requirements set forth in N.C.Gen.Stat. §28A-14-1, the administrator or executor may not plead the statute of limitations in N.C.Gen.Stat. §28A-19-3(a) as a bar because the time limitations for presentation of claims provided in G.S. §28A-19-3(a) will not aid an executor or administrator who fails to observe its requirements.

Mabry v. Huneycutt, 149 N.C.App. 630, 635, 562 S.E.2d 292, 295 (2002), quoting Anderson v. Gooding, 300 N.C. 170, 174, 265 S.E.2d 201, 204 (1980). 


The notice requirements are not limited to merely publishing the notice in a newspaper in Watauga County.  Instead: 

Prior to filing the proof of notice required by G.S. 28A-14-2, every personal representative and collector shall personally deliver or send by first class mail to the last known address a copy of the notice required by subsection (a) of this section to all persons, firms, and corporations having unsatisfied claims against the decedent who are actually known or can be reasonably ascertained by the personal representative or collector within 75 days after the granting of letters...

N.C.Gen.Stat. §28A-14-1(b) [emphasis added.]  This means that, before she can rely upon N.C.Gen.Stat. §28A-19-3(a), Meredith Dodson must prove that she delivered the notice to creditors personally or by mail to Azalea Garden as required by N.C.Gen.Stat. §28A-14-1(b) or, if she did not, that she neither knew nor could reasonably ascertain that Azalea Garden had an unsatisfied claim against Ricky Dodson.  Since Meredith Dodson has the burden of proof on showing that she has satisfied the requirements for invoking N.C.Gen.Stat. §28A-19-3(a), summary judgment for her is not favored.  Blackwell, 69 N.C.App. 240, 316 S.E.2d 350. 

Meredith Dodson admits that she did not personally deliver or mail to Azalea Garden any Notice to Creditors.  She has not shown, as a matter of law, that she was not required to personally deliver or mail such notice to Azalea Garden or that she has complied with N.C.Gen.Stat. §28A-14-1.  She offers only a conclusory assertion that she could not have reasonably ascertained Azalea Garden’s claim. She offers no evidence of any investigation into the identity or existence of Azalea Garden’s claims to show that she could not have reasonably ascertained that Azalea Garden had an unsatisfied claim.

By contrast, the evidence shows, or at least abundantly reveals a genuine issue of material fact, that Azalea Garden’s claim against Dodson was reasonably ascertainable.  On two occasions, Azalea Garden delivered in writing to Dodson demands that he and the other members of the venture perform under the contract.  One demand prompted Ricky Dodson to write Brian Herndon addressing alleged reasons why Azalea Garden was not entitled to performance from defendants.  Azalea Garden demanded in writing from both Dodson and Interstate that the earnest money deposit be delivered to Azalea Garden since Dodson and his group did not perform under the contract to purchase Brookside.  According to Dennis Maddox, these demands were in the files of Interstate on Brookside.  Herndon copied Dodson with the letter to Azalea Garden dated September 14, 1999, stating that the buyers declared the contract null and void.

On numerous occasions, Dodson sent to and received from various persons, including Azalea Garden, correspondence regarding the Brookside transaction.  Again, Maddox states that many of these letters were in Interstate's files.

In addition, the Estate's representatives met with persons involved in and who otherwise had information about the purchase of Brookside. Martha Peddrick met with Keen regarding an asset distribution out of the Dodson Estate.  Keen had written David Wagner a letter dated May 28, 1999, copied to Ricky Dodson, stating that BB&T was committed to financing the purchase of Brookside and that Azalea Garden was negotiating a release of the mortgage on the property.  (Plaintiff's Exhibit 11.)  The Estate had entered into a Stock Purchase Agreement with Maddox, which provided that Maddox would indemnify the Estate against liability arising out of the actions of Ricky Dodson while he worked at Interstate.  (Plaintiff's Exhibit 50.)  All of these circumstances and evidence show that Ricky Dodson was extensively involved in the anticipated purchase of Brookside and that the Estate had ample constructive and inquiry notice of Azalea Garden’s claims. 
III.
PLAINTIFF’S CLAIMS ARE TIMELY UNDER N.C.GEN.STAT. §1-22.
Irrespective of any otherwise applicable statute of limitations, Azalea Garden’s claims are timely under N.C.Gen.Stat. §1-22, which states:

…If a person against whom an action may be brought dies before the expiration of time limited for the commencement thereof, and the cause of action survives, an action may be commenced against his personal representative or collector after the expiration of that time; provided, the action is brought or notice of claim upon which the action is based is presented to the personal representative or collector within the time specified for the presentation of claims in G.S. 28A-19-3.

N.C.Gen.Stat. §1-22 is an “enabling statute in the sense that, if the conditions of the statute are satisfied, the statute allows an action to be commenced despite the fact that the generally applicable [limitations] period has expired.”  Mabry, 149 N.C.App. at 633, 562 S.E.2d at 293.  The conditions are that (1) the person against whom the claim is to be brought dies before expiration of the limitations period, (2) the claim survives the death of such person and (3) the claim is presented within the time set forth in N.C.Gen.Stat. §28A-19-3(a).  See N.C.Gen.Stat. §1-22.  

A.
Ricky Dodson Died Before the Expiration of Any Applicable Limitations Period.


As the Estate’s own materials show, Ricky Dodson died on October 23, 2000, prior to the expiration of any applicable statute of limitations.  The earliest that Azalea Garden’s claim arose was on September 14, 1999, when Brian Herndon, on behalf of defendants, advised Azalea Garden that defendants would not purchase Brookside.  Assuming for argument purposes only that the limitations period is three (3) years from accrual of the action, Ricky Dodson died within such period.  As discussed in Section III, Azalea Garden contends that the limitations period is actually ten (10) years.


B.
Azalea Garden’s Claim Survives Ricky Dodson’s Death.



Azalea Garden’s claim against Ricky Dodson is for breach of contract.  Clearly, this claim survives Ricky Dodson’s death.  N.C.Gen.Stat. §28A-18-1(a) states:

Upon the death of any person, all demands whatsoever, and rights to prosecute or defend any action or special proceeding, existing in favor of or against such person, except as provided in subsection (b) hereof, shall survive to and against the personal representative or collector of his estate.

N.C.Gen.Stat. §28A-18-1(b) states:  “The following rights of action in favor of a decedent do not survive:  (1) causes of action for libel and slander, except slander of title; (2) causes of action for false imprisonment; and (3) causes of action where the relief sought could not be enjoyed, or granting it would be nugatory after death.”  [Emphasis added.]  This action involves a claim against, not in favor of, a decedent.

C.
Azalea Garden Is Not Required to Have Brought its Claim Within the Time Set Forth in the Non-Claim Statute.


As discussed in Section I, the time limit in N.C.Gen.Stat. §28A-19-3(a) does not bar Azalea Garden's claim since Meredith Dodson has not shown that she has complied with the notice requirements of N.C.Gen.Stat. §28A-14-1.  There exists ample evidence that the claim of Azalea Garden could have been reasonably ascertained by the Estate.  Therefore, Meredith Dodson cannot show, as a matter of law, that she was not required to personally deliver or mail the Notice to Creditors to Azalea Garden.  Further, Azalea Garden filed and served its complaint upon the Estate on August 27, 2003, within three (3) years after Ricky Dodson’s death on October 23, 2000.  Therefore, Azalea Garden is permitted to rely upon N.C.Gen.Stat. §1-22 to show that its action against the Estate is timely.

IV. 
THE APPLICABLE STATUTE OF LIMITATIONS, IF ANY, IS TEN YEARS, NOT THREE YEARS, FROM ACCRUAL OF THE ACTION.

The evidence in the light most favorable to Azalea Garden shows that the claims arising under the contract are subject to a ten-year statute of limitations, not the three-year statute of limitations of N.C. Gen. Stat. §1-52.  N.C.Gen.Stat. §1-47(2) sets a ten-year statute of limitations for claims based “upon a sealed instrument or an instrument of conveyance of an interest in real property, against the principal thereto.”  “Evidence of the word ‘seal’ in brackets [in a contract] is sufficient to overcome the three-year statute of limitations” and thereby qualifies the contract as a sealed instrument.  Biggers v. Evangelist, 71 N.C.App. 35, 39, 321 S.E.2d 524, 527, review denied, 313 N.C. 327, 329 S.E.2d 384 (1984), citing  Lee v. Chamblee, 223 N.C. 146, 25 S.E.2d 433 (1943).  Moreover, an instrument is sealed where it contains the word “seal” in brackets at the end of the line opposite the signature of the grantor.  Allsbrook v. Walston, 212 N.C. 225, 193 S.E. 151, 153 (1937); Hutchinson v. Hutchinson, 49 N.C.App. 687, 272 S.E.2d 146 (1980) (seal appearing in parenthesis after signatures of plaintiff and defendant); Cameron v. Martin Marietta Corporation, 729 F.Supp. 1529, 1531 (E.D.N.C. 1990).  If it is unclear whether the contract was meant to be a sealed instrument, the “failure to meet the three-year statute of limitations would be an inappropriate ground for a motion to dismiss [or motion for summary judgment], since ‘[i]f it is ambiguous as to whether a party adopted a seal, it is a jury question as to whether the party signed under seal.’”  Id. at 1530, quoting, Central Systems v. Heating & Air Conditioning Company, 48 N.C.App. 198, 202, 268 S.E.2d 822, rev. denied, 301 N.C. 400, 273 S.E.2d 445 (1980).


In this case, Azalea Garden’s claim is based upon a sealed instrument.  The contract includes two addenda.  Addendum A provides that the purchase of the real property is subject to various provisions of the standard real estate form contract (Addendum B).  One of these provisions is Paragraph 22, which states:

22.  EXECUTION:  This offer shall become a binding contract when signed by both Buyer and Seller:  This contract is executed under seal in signed multiple originals, all of which together constitute one and the same instrument, with a signed original being retained by each party and each REALTOR® or broker hereto, and the parties adopt the word “SEAL” beside their signatures below.  [Emphasis added.]

 This paragraph alone clearly expresses the parties' intent that the contract is to be a sealed instrument.  Additionally, the word “seal” appears at the end of the signature lines which appear on the “Offer to Purchase and Contract,” identified as Addendum B.  Timothy Smith and Nina Gibson signed their names on these lines.  Ricky Dodson is a principal in that he was a joint adventurer with Nina Gibson and Timothy Smith and the other defendants in the purchase of Brookside.  If there were an ambiguity whether Ricky Dodson or any defendant adopted a seal, such ambiguity creates a jury question, Cameron, 729 F. Supp. at 1530, and, thus, precludes summary judgment.  

V.
MEREDITH DODSON WAS PROPERLY SUBSTITUTED FOR RICKY DODSON.

 Meredith Dodson, as personal representative, was properly substituted for Ricky Dodson as a defendant.  Under N.C.Gen.Stat. §1A-1, Rule 25(a),

 No action abates by reason of the death of the party if the cause of action survives.  In such case, the court, on motion at any time within the time specified for the presentation of claims in G.S. 28A-19-3, may order substitution of said party’s personal representative or collector and allow the action to be continued by or against the substituted party.

Nothing in this rule required Azalea Garden to serve a motion to substitute upon the Estate prior to the court’s substituting the estate.  See G. Gray Wilson, North Carolina Civil Procedure, §25-3.  


Meredith Dodson’s reliance upon Deutsch v. Fisher, 32 N.C.App. 688, 233 S.E.2d 646 (1977), for the proposition that Azalea Garden did not comply with Rule 15(d) and, therefore, did not properly substitute the personal representative is misplaced.  Rule 25(a), as it was in effect at the time of and as quoted by the Deutsch court, stated: 

No action abates by reason of the death of a party if the cause of action survives. In such case, the  court, on motion at any time within one year thereafter, or afterwards on a supplemental complaint, may order the substitution of said party's personal representative or successor in interest and allow the action to be continued by or against the substituted party. 

Id. at 690-691, 233 S.E.2d at 648.  Under the version of Rule 25(a) quoted in Deutsch, a supplemental pleading was required if a motion to substitute was not filed within one year after the death of a party.  Id. at 691, 233 S.E.2d at 646.  However, the version of Rule 25(a) in effect at the time that Azalea Garden moved for substitution and at the time the court substituted Meredith Dodson did not contain any such requirement.  Therefore, the General Assembly intended that Azalea Garden was not required to file a supplemental pleading in order substitute Meredith Dodson.  See Schofield v. Great Atlantic & Pac. Tea Co., Inc., 299 N.C. 582, 264 S.E.2d 56 (1980) (it must be presumed where legislature has amended a statute, that it intended to add or to change existing enactment).  Moreover, as discussed in Section I, Azalea Garden is not subject to time limits of N.C.Gen.Stat. §28A-19-3 since Meredith Dodson has not proved that she has complied with the notice requirements of N.C.Gen.Stat. §28A-14-1.  Therefore, Azalea Garden has complied or can show that it complied with Rule 25 in obtaining the substitution of Meredith Dodson.  
CONCLUSION

Meredith Dodson has not irrefutably shows that the non-claim statute bars Azalea Garden’s claims.  The evidence abundantly shows that she could have reasonably ascertained Azalea Garden’s claims and, therefore, she was required to personally deliver or mail to Azalea Garden the notice to creditors.  Meredith Dodson admits that this was not done.  Since she has not shown that she has complied with the notice requirements of N.C.Gen.Stat. §28A-14-1, she is not entitled to summary judgment on the basis of the non-claim statute.


Regardless whether there is a three-year or ten-year statute of limitations, Azalea Garden’s claims are timely by virtue of N.C.Gen.Stat. §1-22.  When Ricky Dodson died on October 23, 2000, no applicable statute of limitations had expired.  The contract claim against Dodson survived his death and, as discussed previously, Azalea Garden was not subject to the time limits of N.C.Gen.Stat. §28A-19-3(a) since Meredith Dodson did not comply with the notice requirements of N.C.Gen.Stat. §28A-14-1.  Moreover, Azalea Garden complied with the requirements of N.C.Gen.Stat. §1A-1, Rule 25(a) in having Meredith Dodson substituted for Ricky Dodson.


Finally, the applicable statute of limitations is not three years under N.C.Gen.Stat. §1-52.  Azalea Garden is suing upon a sealed instrument and, therefore, the applicable limitations period is ten years under N.C. Gen. Stat. §1-47(2).  The contract plainly provides that it is executed under seal and Gibson and Timothy Smith signed in spaces which have the word "SEAL" in brackets.  As the evidence shows, Ricky Dodson was a participant in a joint venture with Tuttle, Larry Gibson, Harvey Allen, Timothy Smith and Nina Gibson and, therefore, was a principal to the contract.


Meredith Dodson has not shown that, as a matter of law, Azalea Garden failed to timely commence this action and present its claim or failed to properly substitute Meredith Dodson.  Instead, there is abundant evidence to show that Meredith Dodson has not complied with the notice requirements and that Azalea Garden has complied with the requirements for filing and preserving its claim against the Dodson Estate.  Therefore, summary judgment should be denied.


Plaintiff respectfully prays that this Court deny Meredith Dodson’s  Motion for Summary Judgment.


7 September 2007.
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Nina Gibson dated 26 October 1999; Check No. 1148 from the Interstate 



Companies of America, Inc. to Danny Tuttle/Trillium dated 26 October 1999

Exhibit 43:
Letter dated 26 October 1999 from Ricky Dodson to David Wagner

Exhibit 44:
Letter from David Wagner to President (Dennis Maddox), the Interstate 



Companies of America, Inc. dated 29 October 1999

Exhibit 45:
Letter from David Wagner to Ricky Dodson dated 29 October 1999

Exhibit 46:
Letter from David Wagner to Ricky Dodson, Larry Gibson, Nina Gibson, Danny 


Tuttle, Harvey Allen, Jr. dated 12 November 1999

Exhibits 46 (a) – (i):
Certified mail and return receipt slips for letters

Exhibit 47:
Letter from Ricky Dodson to Brian Herndon dated 12 November 1999

Exhibit 50:
Stock Purchase Agreement between Meredith Dodson, as Personal Representative 

of the Estate of Ricky C. Dodson, Deceased, and Dennis Maddox dated 19 


October 2001

Exhibit 89:
Letter dated 10/26/99 from Rick Dodson to Larry and Nina Gibson regarding 


earnest money for Brookside Assisted Living

Exhibit 90:
Letter dated 10/26/99 from Rick Dodson to Danny Tuttle regarding earnest 


money for Brookside Assisted Living
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Deposition of Dennis Maddox, pp. 23-24

Deposition of James Keen, pp. 12-23 (Condensed Transcript)
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