NORTH CAROLINA



IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION

DAVIDSON COUNTY





06 CVS 0948

	AZALEA GARDEN BOARD & CARE, INC.,


Plaintiff,

v.

MEREDITH DODSON VANHOY, Personal Representative of the Estate of Ricky C. Dodson, Deceased; LARRY S. GIBSON, NINA G. GIBSON, DANIEL W. TUTTLE; TIMOTHY D. SMITH; and HARVEY ALLEN, JR.,

Defendants.


	SECOND ORDER ON MOTION TO COMPEL



This matter is before the Court on a Motion to Compel filed by Defendant Daniel W. Tuttle on April 25, 2008.  The Court entered an Order on April 28, 2008, extending the time for expert discovery to allow the Court time to enter the present order on the substance of the motion to compel.  (See Order Apr. 28, 2008.)  Mr. Tuttle seeks to compel the Plaintiff to produce all documents exchanged between counsel and its designated expert, David H. Wagner, with respect to his expert opinions.  Mr. Wagner is President of the Plaintiff and its central fact witness.  For the reason set forth below, the Motion to Compel is GRANTED as specified herein.

Pursuant to an Order of this Court, all parties were required to designate their experts and comply with the North Carolina Rules of Civil Procedure requiring disclosure of expert opinions.  (See Case Management Order, Sept. 10, 2007.)  Defendant Tuttle served Plaintiff with a First Set of Interrogatories and Requests for Production of Documents.  (Def. Mot. ¶ 2.)  The Court has reviewed the responses to the Interrogatories and Requests for Production attached to Defendant’s motion and finds them deficient in several respects.
First, with respect to Mr. Wagner, the Court can only ascertain one opinion identified in the interrogatory answers:  “Azalea Garden expects David Wagner to render an opinion that Azalea Garden could have performed all necessary actions to convey at the closing of the transaction marketable title to Brookside.”  (Def. Mot. Ex. A, Answer 3(b).)  Plaintiff adequately described the basis for that opinion.  (Def. Mot. Ex. A, Answer 3(b).)
To the extent Plaintiff seeks to elicit other expert opinions from Mr. Wagner, those opinions have not been adequately disclosed.  Stating that Mr. Wagner has “expressed his opinions in his answers to various discovery requests and in depositions” is not an adequate disclosure of any other expert opinions.  (Def. Mot. Ex. A, Answer 2(d–e).)  Plaintiff’s assertion of the attorney client privilege to shield discovery of any communications with counsel involving his expert opinions is misplaced.  (Pl. Resp. ¶ 13.) 
Expert witnesses are subject to specific rules of discovery under the North Carolina Rules of Civil Procedure.  N.C.R. Civ. P. Rule 26(b).  Generally, the facts known to and the opinions held by an expert are discoverable as well as the materials the expert relied upon in coming to his or her opinion.  See id. at Rule 26(b)(4), 26(b)(1).  If Mr. Wagner’s opinions are based upon any information supplied to him by counsel that information is discoverable and Plaintiff is required to make disclosures of that information.
Plaintiff has elected to designate Mr. Wagner as an expert.  Having done so, it must produce the requested information concerning information supplied by counsel which constitutes facts relied upon by the expert or other information the expert used in forming his opinions.  Plaintiff has twenty (20) days from the date of this Order to identify any other opinions of Mr. Wagner and fully respond to Defendant Tuttle’s discovery requests.  If Mr. Wagner independently developed his opinion based on facts or information which did not come from counsel, he should so state for the record.
Second, with respect to Gene B. Tarr, it is obvious from the interrogatory answers that Mr. Tarr has not been retained as an expert.  Plaintiff has twenty (20) days from the date of this Order to retain Mr. Tarr and provide responses from him with respect to his opinions or he will not be permitted to testify as an expert.  Identifying a possible expert witness who Plaintiff obviously wishes to avoid paying and putting the burden on Defendant to depose him so Plaintiff can see what he will say is not the way the system works.
IT IS SO ORDERED this 6th day of May, 2008.

___/s/ Ben F. Tennille___________

The Honorable Ben F. Tennille

Chief Special Superior Court Judge

     for Complex Business Cases
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