STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
WAKE COUNTY 07 CvS 020801

DELHAIZE AMERICA, INC,,

Plaintiff,
PLAINTIFF SBRIEF IN SUPPORT
V. OF ITSMOTION FOR PROTECTIVE
ORDER

REGINALD S. HINTON, SECRETARY
OF REVENUE OF THE STATE OF
NORTH CAROLINA,

Defendant.

Plaintiff Delhaize America, Inc. (“DZA” or “Plaintiff”) respectfully submits this Brief in

Support of Its Motion for Protective Order.
INTRODUCTION

By its Motion for Protective Order, DZA asks that the Court order the Defendant North
Carolina Secretary of Revenue (the “Secretary”) to respect DZA’s statutory and proprietary
rights to maintain the privacy of its confidential business information and corporate tax records.
In response, counsel for the Secretary has asserted that it cannot agree to any protective order
because “the Public Records Act prohibits the AG’s office from entering into a confidentiality
agreement” (Tr. March 28 hearing, pp. 18-19).

DZA does not know upon what statutory or case law authority Defendant relies for its
assertion. Moreover, the Secretary concedes, as it must, that in another case where it had
“refused to negotiate a protective order”, DIRECTV v. Sate of North Carolina, Wake County
Superior Court, 03 CvS 13324, (Exhibit A), the Court rejected the same arguments advanced

here and entered a protective order over the objections of the State (Exhibits A and B).



BACKGROUND

DZA is a North Carolina corporation formerly known as Food Lion, Inc. (Compl. 1 1.)
Over an eight-year period beginning in 1996, DZA underwent an extended and fundamental
reorganization in corporate structure, as it grew from a single operating entity to a holding
company with more than twenty separate subsidiaries. (Id. 1 25-52.) This reorganization
brought about a number of business advantages, including the efficient division of DZA'’s assets
into functionaly distinct units, the creation of a corporate structure that facilitated growth by
strategic acquisition, decreased liability exposure for individual entities within the DZA family,
and increases in economies of scale. (Id. 126.)

The Secretary, focusing on one of these subsidiaries, contends that the transfer of certain
intellectual property rights, national brand procurement services, and private label product
services by DZA to a Florida-based subsidiary, FL Food Lion, Inc. (“FLFL”), during the
reorganization led to the “distortion” of income in North Carolina The Secretary therefore
ordered that DZA combine its income with the income of FLFL on the DZA North Carolina tax
return (Id. § 11.), with the resulting forced combination triggering the imposition of substantial
additional taxes against DZA, as well as interest and negligence penalties for the tax year 2000.
(Id. 1 11-12.) DZA paid these taxes, along with accrued interest and penalties, in March 2006.
(Id. 1 15.) In this action, DZA seeks a refund of those payments for the reasons and on the
grounds set forth in the First Amended Complaint.

As the Secretary’s first set of requests for production of documents has shown, the
Secretary now seeks discovery of detailed, confidentia information related to DZA’s business

strategies. By way of example only, the Secretary has requested production of documents on the
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following topics, each of which relatesto or involves confidential business information:
e Meetings of management of FLI Holding Corp. (*FLI"), FLFL, and Food Lion, LLC
(“FL, LLC") relating to “plans for the future operations’ of these companies.
Specificaly, the Secretary requests “business plans, projections of business
performance and budgets.” (Def.’s Reg. Produc. 20-22.)
e DZA’s proposals and plans for restructuring prior to 1997 “and its determinations that

the corporate and business benefits were not sufficient to warrant a change.” (Def.’s
Reqg. Produc. 34.)

e DZA’s proposals and plans to outsource private label, procurement, and trademark
servicesto third parties other than FLFL. (Def.’s Reg. Produc. 35, 37, 39.)

e “[A]ll business plans, models, studies, reports, correspondence, memoranda or other
documents regarding the goals or purposes of the 1997 restructuring.” (Def.’s Req.
Produc. 52.)

e Any anaysis of the creation or operation of FLI, FLFL, and FL, LLC. (Def.’s Reqg.
Produc. 48, 52, 57.)

In addition to the Secretary’s requests for information related to DZA’s confidential
business strategies, it is also foreseen that the North Carolinatax records of DZA and FLFL will
be at issue in this case. As with DZA’s confidential business information, the disclosure to
nonparties of information contained in DZA’s tax records would result in substantial harm to
DZA by permitting competitors of DZA and FLFL to see the details of the financial performance
of their operations. As the North Carolina “Taxpayer Bill of Rights’ makes clear, DZA and
FLFL have a statutory right to have such tax information kept confidential. See N.C.G.S. § 105-
256(a)(5)a.

In order to protect this business and information from disclosure to nonparties and in
order to facilitate the free exchange of documents and other information during discovery, DZA

requested, during the parties case management conference, that the Secretary enter into a

consent confidentiality and protective order, as is commonplace in complex litigation such as
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this.> Under the order proposed by DZA, designation of materials as confidential would prohibit
the receiving party from disclosing the designated materials except to categories of persons—
including the parties, their counsel and certain witnesses—identified in the protective order.
Importantly, DZA’s proposed protective order did not provide a basis for either party to refuse to
produce documents for inspection and copying; it merely served to ensure that information
exchanged during discovery would not be disclosed to third parties unrelated to thislitigation.

As noted, Counsel for the Secretary has refused to enter into a consent protective order,
stating that the North Carolina Public Records Act prohibits the Department of Revenue from
doing so. As shown below, the Secretary is ssmply wrong on this point. The North Carolina
Public Records Act does not outlaw protective orders, nor does it restrain the judiciary from
entering such orders.

ARGUMENT

1. Standard for Issuance of Protective Orders.

Rule 26(c) of the North Carolina Rules of Civil Procedure authorizes this Court to enter a
protective order “[u]pon motion by a party or by the person from whom discovery is sought, and
for good cause shown.” Although the North Carolina courts have not elaborated on the meaning
of “good cause” in this context, the rules specifically contemplate that protective orders may
include provisions that “a trade secret or other confidential research, development, or
commercia information not be disclosed or be disclosed only in a designated way.” N.C. R.
Civ. P. 26(c). Indeed, this Court has recently noted its obligation to “take specia care to
safeguard [a party’s] confidential business information” during the course of litigation, even

where the parties are not themselves competitors. See Wachovia Capital Partners, LLC v. Frank

! The consent order proposed by DZA was submitted to the Court as Exhibit A to the Rule 17.2 Case Management
Report filed March 17, 2008. A dightly modified order—altered only to remove signature lines and recitals
identifying it as a consent order—is attached to DZA’s Motion for Protective Order as Exhibit A.
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Harvey Investment Family Ltd. Partnership, No. 05 CVS 20568, 2007 WL 2570838, at *11
(N.C. Super. Ct. Mar. 5, 2007).2

Moreover, the entry of stipulated “blanket” confidentiality and protective orders is widely
recognized as a means of heading off discovery disputes and facilitating the discovery process.
Entry of such orders therefore has become standard practice in complex litigation. See, e.g.,
United Nuclear Corp. v. Crawford Ins. Co., 905 F.2d 1424, 1427 (10th Cir. 1990) (citing Manual
for Complex Litigation § 24.431 (2d ed. 1985)); In re Alexander Grant & Co. Litig., 820 F.2d
352, 356 (11th Cir. 1987). As Moore's Federal Practice explains, “[sjuch orders alow the
parties to make full disclosure without fear of public access to sensitive information.” Moore's
Federal Practice 8§ 26.104[2], a 26-153. Additionally, protective orders help to “avoid the
expense and delay of a dispute over every item of allegedly confidential information, thereby
promoting the overriding goal of the Federal Rules of Civil Procedure, ‘to secure the just speedy,
and inexpensive determination of every action.”” Id. The Middle District of North Carolina has
described a confidentiality and protective order as “essential to the efficient functioning of the
discovery process” in a case involving confidential business information. See Longman v. Food
Lion, Inc., 186 F.R.D. 331, 333 (M.D.N.C. 1999).

The regularity with which parties in commercial litigation consent to protective orders—
and the courts willingness to enter and enforce those orders—indicates that the risk that
confidential business information might be disclosed to nonparties absent a protective order is

per se good cause for a confidentiality and protective order.

2 This Court’s own rules, in fact, explicitly recognize that in addition to ordinary protective orders, additional
protections may be warranted to protect confidential or proprietary information when electronic filing is used. See
BCR 10.
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2. Good Cause Exists for Entry of a Confidentiality and Protective Order in the Form
Proposed by DZA.

DZA seeks to protect two genera categories of information in this case: its confidential
business information and its corporate tax records.> From the discovery requests it has
propounded already, it is clear the Secretary intends to seek confidential business information
regarding the business strategies and finances of DZA, as well as the details of the corporate
restructuring of DZA. The protective order DZA has proposed would allow such disclosures to
be made (assuming the requests are not otherwise objectionable) without the loss of DZA’s right
to keep such information secure from its competitors. In other words, for any legitimate requests
by the Secretary, DZA merely seeks to ensure that the information it might turn over in response
to those requests will not then be disclosed, inadvertently or intentionally, to nonparties,
including DZA's competitors. *

It is expected that the Secretary will take the position in this case that certain transactions
between DZA and FLFL, such as those involving procurement and private label services
performed by FLFL, lack economic substance. To respond, DZA may need to disclose
information regarding its methods and cost-savings strategies related to these functions. While
disclosure of this information to the Secretary and the Court may be useful or even necessary in
order to help resolve this case, the disclosure of that information to the general public could
cause serious and irreparable injury to DZA by providing its competitors with some of the
unique and valuable information that alows DZA to maintain its traditionally strong position in

the grocery store industry. Preventing the disclosure of this information to the general public is,

¥ DZA'’s corporate tax records contain information that would also qualify as confidential business information;
DZA treats tax records and confidential business information as separate categories of information for purposes of
this brief because tax records are subject to specific privacy protections beyond any protective order requested by
DZA inthiscase. Seeinfra at 6-7.

4 DZA reserves its right to object under the North Carolina Rules of Civil Procedure to any specific discovery
requests submitted by the Secretary.
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therefore, good and sufficient cause for the entry of a protective order in the form proposed by
DZA.

In addition to protecting information related to its business strategies and research, DZA
seeks through this protective order to preserve the confidentiaity of its tax information.
Surprisingly, the Secretary refuses to agree that such information should be protected. Yet the
potential harm resulting from a breach of the privacy of a taxpayer’s tax records has been
recognized repeatedly by the North Carolina General Assembly. The first right identified in
North Carolina's “Taxpayer’s Bill of Rights’ is the “right to have [on€' 5] tax information kept
confidential.” See N.C.G.S. § 105-256. Additionally, N.C.G.S. § 105-259 prohibits any officer,
employee, or agent of the State from disclosing tax information except under certain enumerated
exceptions.” Disclosure of tax information for any purpose not identified in § 105-259 is a class
1 misdemeanor. See N.C.G.S. 8§ 105-259(c). Thus, DZA has a statutory right to maintain the
privacy of its tax information, and the Secretary has a duty to refrain from disclosing that
information.

Given the Secretary’s absolute and unqualified refusal to consider a protective order in
this litigation, it appears that the Secretary believes the taxpayer protections of N.C.G.S. § 105-
256 do not apply, at least with respect to documents obtained in discovery. If that is the case,
then the Secretary will have granted himself a powerful new weapon to use in litigation with
taxpayers. Namely, under the Secretary’s view, a taxpayer would be forced to choose either to
give up itsrights under N.C.G.S. § 105-256 in order litigate against improperly assessed taxes or
else simply submit to whatever the Secretary has assessed in order to maintain the confidentiality

of its businessrecords. Surely that choice is not what the law intends. Instead, a protective order

® Compliance with a public records request is not among the permissible purposes for disclosure. See N.C.G.S. §
105-259(b).
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ensuring that the Secretary abides by North Carolina's tax privacy laws is warranted and should
be entered. Cf. Romig v. Jefferson-Pilot Ins. Co., 132 N.C. App. 682, 687-88, 513 S.E.2d 598,
601-02 (1999) (suggesting that protective orders are a proper tool to ensure that insurance
policyholders' statutory privacy rights are preserved during litigation).

Finally, as the federal courts and treatises have noted, a protective order preserves
judicial resources by eliminating the need for parties to involve the court in repeated discovery
disputes related to confidentiality concerns. See In re Alexander Grant & Co. Litig., 820 F.2d at
356; Moore's Federal Practice, supra, 8 26.104[2]. Similarly, protective orders can encourage
full disclosure by obviating the need for the parties to worry whether confidential information
might be disclosed to the public or fall into the hands of a competitor. Discovery in this case
may require review of many documents containing DZA'’s confidential business information or
tax information.’ The exchange of that information will move more smoothly and openly if
DZA can be confident that the Secretary will preserve the confidentiaity of information
produced by DZA or in the possession of the Secretary during this litigation.

3. The Secretary’ s Opposition to the Entry of a Protective Order |s Without Merit.

Counsel for the Secretary has taken the position that the Secretary cannot enter into a
consent confidentiality and protective order because the terms of such an order will conflict with
the Secretary’s obligations as an agent of the State under the public records laws of North
Carolina. This position is untenable.” Not only is the type of information that would be the

subject of the DZA proposed protective order exempted from the Secretary’s disclosure

® The Secretary, through the audit process, has obtained a substantial volume of material already, which, as noted
above, should be protected by virtue of N.C.G.S. § 105-256. The protective order sought in this case will , in part,
insure that any confidential or proprietary material that may be provided to the Secretary through discovery will
receive no less protection.

"As counsel for the Secretary acknowledged at the Case Management Hearing, the Secretary opposed entry of a
similar protective order in the DIRECTV litigation. The Superior Court overruled those objections in that case.
(Case Mgmt. Hr'g Tr. 19.)
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obligations under the public records laws, the Secretary is affirmatively prohibited from
disclosing any DZA tax information.

The protective order proposed by DZA prohibits further disclosure of documents or
information obtained during discovery only if that information is designated as confidential
either when it is produced or—for deposition transcripts or documents produced by nonparties—
within thirty days after the designating party receives the confidential material. North Carolina
public records law specifically excludes from the State’s disclosure obligations information that
congtitutes a trade secret under N.C.G.S. 8§ 66-152(3) and is identified as “trade secret” or
“confidential” at the time it is disclosed to the State. N.C.G.S. § 132-1.2. Although DZA’s
proposed protective order does not limit itself to “trade secrets’ as that term is defined under §
66-152,% the public records law clearly contemplates that private parties may disclose
confidential business information to an agency of the State without surrendering that information
to the genera public.

More directly, N.C.G.S. § 132-1.1 states that tax information “may not be disclosed”
except in accordance with § 105-259. Thus, the very law the Secretary claims would conflict
with the proposed protective order from DZA in fact embraces the rule of the protective order.
Given the Secretary’s reluctance to consent to the protective order, however, DZA believes an
order from the Court is warranted to ensure the Secretary complies with its obligations under

N.C.G.S. §105-259.

8 Under the protective order proposed by DZA, documents and other materials may be designated as confidential “if
it constitutes, reflects, contains or otherwise discloses (@) material non-public insider information, confidential
and/or commercially sensitive or proprietary information; (b) personnel files; (c) information that a party is under a
duty to preserve as confidential under a court or administrative order, by agreement with or obligation to a third
person; or (d) other information which the party believes in good faith must be maintained in confidence in order to
protect its commercial or businessinterests.”
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CONCLUSION
The Secretary iswrong in claiming that a protective order cannot be entered by the Court
to protect the confidential business information of DZA and its affiliates. To the contrary, a
protective order was entered over the State’ s objections in the DIRECTV litigation and this Court
has the power to do the same. Moreover, protective orders in business cases serve the salutary
purpose of alowing documents to be exchanged without the substantial waste of judicial
resources that would ensue if every document production had to be preceded by new and
separate motions for protective orders, with briefings and argument by the parties as to why
particular documents or categories of documents should be accorded protection. In other words,
what the Secretary proposes here — that there should be no protective order in place — could lead
to substantial inefficiencies and waste of litigation resources. To avoid such a waste and for all
the other reasons stated herein, the DZA Motion for Protective Order should be granted.
This the 15" day of May, 2008.
/s/ Reid L. Phillips
Reid L. Phillips, N.C. State Bar No. 7968
William G. McNairy, N.C. State Bar No. 5733
Andrew J. Haile, N.C. State Bar No. 29246
BROOKS, PIERCE, MCLENDON,
& LEONARD, L.L.P.
P.O. Box 26000
Greensboro, NC 27420

Telephone: 336.373.8850
Fax: 336.378.1001

/sl Joseph Esposito

Joseph Esposito

AKIN GUMP STRAUSSHAUER & FELD, LLP
1333 New Hampshire Avenue, NW

Washington, DC 20036

Telephone: 202.887.4485

Fax: 202.887.4288

Attorneys for DELHAIZE AMERICA, INC.
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CERTIFICATE OF SERVICE

This certifies that a copy of the foregoing BRIEF IN SUPPORT OF ITS MOTION
FOR PROTECTIVE ORDER was served upon the following electronically, using the Court’s
electronic filing system, and/or by first class mail, postage prepaid, addressed as follows:

ROY COOPER

Attorney General

Kay Linn Miller Hobart
Specia Deputy Attorney Genera
N.C. State Bar No. 16746
khobart@ncdoj.gov

Michael D. Youth
Assistant Attorney General
N.C. State Bar No. 29533
myouth@ncdoj.gov

N.C. Attorney General’s Office
P.O. Box 629

Raleigh, NC 27602-0629
Telephone: (919) 716-6550
Fax: (919) 715-3550

Attorneys for THE SECRETARY OF REVENUE

Thisthe 15" day of May, 2008.

/s Reid L. Phillips
Reid L. Phillips
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EXHIBIT A

Brief in Support of Motion for Protective Order (5/15/08)



NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
WAKE COUNTY 03 CVS 13324
DIRECTV, INC,, et al.,
Plaintiffs,
V. PLAINTIFFS’ MOTION FOR
PROTECTIVE ORDER

STATE OF NORTH CAROLINA, et al.,

Defendants.

Pursuant to North Carolina Rule of Civil Procedure 26(c), Plaintiffs DRECTV, Inc_;n,",- an;H—‘]
EchoStar Satellite Corporation (collectively, “Plaintiffs”) hereby move this COUI%t for a iiroféétive
order limiting disclosure of the parties’ confidential information.

As explained more fully in the attached Memorandum in Support of Plaintiffs’ Motion
for Protective Order, which is incorporated herein by reference, Defendants have utilized
Plaintiffs’ North Carolina corporate tax returns in a manner that may be inconsistent with the
statutory privacy protections given to tax returns by the General Statutes. Moreover, actual
public disclosure of those returns is prohibited. Additionally, Defendants have requested the
production of confidential business information from Plaintiffs.

Plaintiffs accordingly proposed a protective order to Defendants that would preserve the
confidentiality of these materials and enable Defendants to use the materials in their defense of
this case. (Mem. Ex. D.) Defendants have refused to negotiate a protective order, as set forth in

their letter to the Court dated May 13. (Mem. Ex. A.)
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Plaintiffs accordingly move for entry of the proposed order. (Mem. Ex. D.) The
proposed order is essentially identical to the order entered by an Ohio court in the challenge by
Plaintiffs to the Ohio sales tax on satellite television providers that is similar to the North
Carolina tax challenged in this action. Entry of the protective order proposed by Plaintiffs would
strike the appropriate balance between providing the Defendants with information needed to
defend against Plaintiffs’ claims, while protecting Plaintiffs’ legitimate interests in controlling

the dissemination of their confidential tax returns and competitively sensitive information.
This the ,; f%fJune, 2004.

SMITH, ANDERSON, BLOUNT, DORSETT,

MITCHELL & JW
-~
By: ’ //

Jamé&S D. Blount, Jr.

North Carolina State Bar No. 00378
Christopher G. Smith

North Carolina State Bar No. 22767
Post Office Box 2611

2500 Wachovia Capitol Center
Raleigh, North Carolina 27602-2611
Telephone:  (919) 821-1200
Facsimile: (919) 821-6800

STEPTOE & JOHNSON LLP
Betty Jo Christian (Pro Hac Vice)
District of Columbia Bar No. 304865
Mark F. Horning (Pro Hac Vice)
District of Columbia Bar No. 203323
1330 Connecticut Avenue, NW
Washington, D.C. 20036

Telephone:  (202) 429-3000
Facsimile: (202) 429-3902

ATTORNEYS FOR PLAINTIFFS DIRECTV, INC.
AND ECHOSTAR SATELLITE CORPORATION
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CERTIFICATE OF SERVICE

I, the undersigned, do hereby certify that a copy of the foregoing PLAINTIFFS
MOTION FOR PROTECTIVE ORDER was served upon all parties by depositing a copy of
the same in the United States mail, postage prepaid addressed as follows:

Michael D. Youth
Assistant Attorney General
Suite 606, Revenue Building
Post Office Box 629
Raleigh, North Carolina 27602-0629
Counsel to all Defendants

This the 22" day of June, 2004.

Christopher G. Smith
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