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REVISED ORDER ON ATTORNEYS’ FEES AND EXPENSES

1. In its Order Approving Settlement dated August 5, 2004, this Court approved a settlement of this class action against Microsoft Corporation (“Microsoft”) with a face value of at least $89 million.  Plaintiffs’ counsel have petitioned the Court for an award of attorneys’ fees of $4 million and expenses of $339,000 expended to date, with the right to reimbursement of  $50,000 in future actual expenses upon substantiation to be reviewed by Microsoft.  

2. The Court has reviewed and considered all submissions by the parties and finds the Affidavit of Professor Geoffrey Miller to be particularly thorough and helpful with respect to the application for fees and expenses.

3. The Court hereby approves the fee and expense application in its entirety, for the following reasons, among others.  The litigation involved substantial risk, including the fact that the fee was contingent.  The opposition of defense counsel throughout the litigation has been formidable and well-funded.  The case was difficult and risky under the circumstances.

4. The Court has reviewed counsel’s application under all of the three methods used in past opinions:  the percentage of the fund approach, the lodestar-multiplier approach, and the fee factors considered in North Carolina cases, derived from Rule 1.5 of the North Carolina Rules of Professional Conduct.  The Court has considered these methods in combination.  The fee is entirely reasonable given any one of the methods.

5. Under the percentage of the fund approach, the percentage requested is relatively low, even when measured against the minimum value of the settlement.  It is in line with the range of fees awarded in similar litigation against Microsoft in other states, and is on the low side.  It reflects the work done by plaintiffs’ counsel for the benefit of the North Carolina class.  The lodestar was reviewed by Microsoft, which has stated no objection to the number of hours or hourly rates.

6. The Court is influenced by the fact that the fees were negotiated separately and after a settlement was reached as to the benefits to class.  None of the fee will diminish the benefit to the class.

7. Plaintiffs were represented by experienced, skilled and competent attorneys who have done an excellent job in handling this case.

8. The Court has reviewed the expenses requested for reimbursement to plaintiffs’ counsel and finds them to be reasonable.  They are on the low end of what one would expect for a case of this magnitude.  

9. The Court is aware that there will be future expenses in connection with the settlement and is not troubled by reimbursement of such expenses if incurred and  substantiated.

10. While the Court had considered holding back a portion of the fee pending completion of the claims process, the Court is not ordering any holdback since the amount of the fees awarded is low even considering the minimum value of expected claims.


WHEREFORE, IT IS HEREBY ORDERED:

Counsel for the North Carolina Settlement Class, as defined in the Amended Settlement Agreement, are awarded:

1. $4,000,000 as attorneys’ fees;

2. $339,000 in reimbursement for expenses incurred; and 

3. Up to $50,000 in substantiated future expenses.  

The sum of $4,339,000 shall be paid by Microsoft within 30 days of this Order.

DATED:  December 13, 2004

____________________________________

BEN F. TENNILLE

SPECIAL SUPERIOR COURT JUDGE

   FOR COMPLEX BUSINESS CASES

