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The City of Charlotte (“City”) submits this Reply Brief in support of its Motions to Dismiss, to Drop a Party and to Strike.  

POSTURE OF THE CASE
The following issues have been resolved.

Since the City filed its Motions to Dismiss, to Drop a Party and to Strike, Plaintiff Crowder Construction Company (“Crowder”) has moved to amend its Complaint.  The City does not object to that amendment
, and if it is permitted, the following issues are moot.  

1.
The City’s request for a dismissal of Count II of the Complaint denominated as “Quantum Meruit” ; 

2
The City’s request to drop the Charlotte Area Transit System as a Party; and
3
The City’s request to strike Crowder’s request for attorney’s fees.
Issues remaining


If Crowder’s Motion to Amend is granted, the Court need decide only the following parts of the City’s Motions:

1.
The City’s Motion to Dismiss Count IV, called “Cardinal Change,” because it is barred by sovereign immunity, violates the public bidding laws and is barred by the statute of frauds applicable to North Carolina municipalities;  and

2.
The City’s Motion to strike Paragraphs 6 – 19 and Paragraph 26 of the Complaint because they are irrelevant, immaterial and redundant.



The City’s argument in favor of its motions above was filed on December 8, 2008, and the City will not restate those arguments.  In this Reply Brief, the City responds to specific issues raised in the Response Brief filed by Crowder.
ARGUMENT
I.  CARDINAL CHANGE
A.
The doctrine of sovereign immunity does bar a claim for cardinal change. 


Crowder concedes in its Response that the doctrine of cardinal change is merely a species of a contract implied in law.  Nonetheless, Crowder asserts that a claim for this type of contract can survive in the face of sovereign immunity.  Crowder’s argument is premised on its incorrect statement that sovereign immunity shields only the State, and not local governments, from claims for contracts implied in law.  However, the Courts of this state have been clear that sovereign immunity does bar a claim for implied-in-law contracts against a local government.  See Eastway Wrecker v. City of Charlotte, 165 N.C. App. 639, 599 S.E.2d 410 (2004), aff’d 360 N.C. 167, 622 S.E.2d 495 (2005); Data General Corp.  v. Durham County, 143 N.C. App. 97,  545 S.E.2d 243 (2001).  In both cases, the Court of Appeals applied the doctrine of sovereign immunity to shield a local government from a claim for quantum meruit.  
B.
It is irrelevant that a claim for cardinal change is recognized against the U.S. Government.   


Crowder quotes extensively from Martin Corp. v. U.S., 194 Ct. Cl. 799; 442 F.2d 364 (1971) and Bacho, Inc. v. U.S., 47 Fed Cle. 597 2000 U.S. Claims (2000), both of which are U.S. Court of Claims cases recognizing a claim for cardinal change in the context of federal government contracting.  However, contract claims against the federal government are brought pursuant to the Federal Contract Disputes Act and the jurisdictional provision of the Tucker Act, both of which expressly waive sovereign immunity as defense against implied contracts.  41 U.S.C. §§ 601 – 603; 28 U.S.C. §§ 1346(a), 1491.  Neither of those federal laws is applicable here, and thus, the argument is not relevant.     
C.
Whether a claim exists for cardinal change is not an issue of fact.


Crowder asserts that the existence of its claim for cardinal change creates a question of fact and is not suitable for dismissal at this stage.  In fact, however, only the merits of such a claim – i.e., whether a cardinal change has been proven – involves a question of fact.  Whether or not such a claim may even be brought against a municipality with sovereign immunity is a question of law appropriate for determination upon a motion to dismiss.   Eastway Wrecker, 165 N.C. App. 639, 599 S.E.2d 410.  
II.
THE MOTION TO STRIKE

Crowder’s allegations regarding the history of the light rail project in no way bear on its claims against the City, which are that the City 1) failed to provide correct contract documents and 2) breached the express and/or implied contract.  The City’s liability for those claims turns on whether or not the documents were, in fact, defective, and, if so, to what extent Crowder was damaged.   Crowder’s allegations about the City’s conduct in funding and gaining political approval serve no purpose with regard to those claims.  
 CONCLUSION

If the Court grants the City’s motions, Crowder still has causes of action against the City.  However, the case will have been properly narrowed to the real issue: what amount, if any, is Crowder entitled to recover pursuant to the express written contract between the parties. 
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� At same time that it filed this Reply Brief, the City also filed a response to the Motion to Amend.  That response documents that the City does not object. 
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