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STATE OF NORTH CAROLINA	IN THE GENERAL COURT OF JUSTICE
	SUPERIOR COURT DIVISION
COUNTY OF MECKLENBURG	08-CVS-4304REID POINTE, LLC, TUCKER CHASE, LLC, MEADOW, LLC, SOUTHEASTERN LAND INVESTMENTS, LLC, KYLIGLEN, LLC, HARRY C. GRIMMER and HARRY GRIMMER AND ASSOCIATES, LLC,

		Plaintiffs,

	v.

CHARLES A. STEVENS and CAROLINA DEVELOPMENT OF CHARLOTTE, INC.

		Defendants.
REPLY IN SUPPORT OF PLAINTIFFS’ MOTION FOR JUDGMENT ON THE PLEADINGS

Defendants’ response to Plaintiffs’ motion for judgment on the pleadings is insufficient to sustain any of the counterclaims they have attempted to allege.  For the reasons expressed below, all counterclaims should be dismissed.
ARGUMENT
DEFENDANTS HAVE FAILED TO REBUT THE SHOWING THAT NO ENFORCEABLE CONTRACT DUTY IS ALLEGED TO HAVE BEEN BREACHED.
The September 24 Agreement.
In the opening brief, Plaintiffs set forth three reasons that the September 24, 2003 Agreement fails to give rise to a contractual obligation that Grimmer has been alleged in the Counterclaims to have breached.  The first was that the letter agreement does not on its face require Grimmer to furnish financing for prospective projects other than to use his financial connections to procure a loan sufficient to carry the financial requirements of each project for approximately one year.  Defendants’ response ignores this argument altogether, and the omission may be read as a tacit admission.  
In order successfully to allege breach of contract, Defendants must allege the existence of a contractual duty not met.  When a specific, written contract is pleaded, the duty must appear on the face of the contract.  Defendants cannot enhance the duty as stated by paraphrasing and quoting partial sentences from the contract.  Nor is a conclusory allegation that “Grimmer has failed and refused to meet his obligation to provide adequate financing for the work of the LLCs” sufficient to allege a breach in light of the explicit limitation of the purported financing obligation to the first year of the projects and the fact (both pleaded and argued by Defendants) that the four projects commenced in 2004 and proceeded “until December of 2007 ... without dispute.”  Defendants have not explained how Grimmer failed to meet any obligation literally stated in the September 23, 2004 Agreement.
Plaintiffs’ second argument about the September 23, 2004 Agreement was that it has been superseded by the Operating Agreements and Development Agreements entered into with respect to each of four subdivision projects undertaken. Defendants argue that the Operating Agreements and Development Agreements for the four subdivision project LLCs do not supersede the September 24 Agreement because Stevens individually entered into the latter agreement while CDC was party to the former.  This argument admits too much.  The September 24 Agreement contemplated the “establish[ment of] a new LLC for each project we agree to engage in.”  If, as Defendants argue, Kyliglen, Meadow, Tucker Chase and Reid Pointe are not the contemplated LLCs because CDC, rather than Stevens, became a member, then there have been no projects to which the September 24 Agreement applies.  
In fact, it was pleaded and admitted that Stevens individually entered into the Operating Agreement for Kyliglen, LLC, not CDC.  (Compl., Ans. ¶ 12.)  Even as to the other LLCs, the Operating Agreements comprehensively govern their capital financing, pursuant to Article V.  Section 5.1 The Kyliglen Operating Agreement, which is slightly different, sets forth these matters in Sections 5.1 and 5.2. defines the capital contributions by each member and the circumstances under which additional capital contributions may be required.  It specifies proportional contributions in both instances, not unilateral responsibility of Grimmer.  Section 5.6 states that loans to the LLC by Members are in “their discretion.”  
It is no answer to these provisions to say that the September 24, 2003 Agreement “was intended to define a different relationship.”  The relationship in question is Grimmer’s obligation as financier of the LLCs.  The extent of Grimmer’s obligation to each LLC—whether as capital contributor or lender—is specifically set forth in the Operating Agreements.  These comprehensive provisions displace any preliminary expressions of such obligations in the September 23 Agreement, or else the latter agreement fails to apply at all.  Defendants cannot have it both ways.
Plaintiffs’ third argument was that the September 23, 2004 Agreement was nothing more than an agreement to agree.  Defendants respond that the letter agreement “contained all elements essential” to a complete agreement and is enforceable despite the presence of “an agreement to enter future contracts.”  (Resp. Br. at 6-7.)  They cite for comparison Northington v. Michelotti, 121 N.C. App. 180, 184-85, 464 S.E.2d 711, 714 (1995).  The September 23, 2004 Agreement does not benefit by the comparison.
In Northington, the parties agreed in writing to incorporate a business and divide its ownership 65-35 and for the prospective 65% owner to transfer to the other party 35% of a separate, wholly owned corporation.  The writing also contemplated further agreements on a buy-sell arrangement, noncompete, and 50-50 ownership of future businesses of certain types.  The Court of Appeals held that that a fact issue was presented whether the document reflected a meeting of the minds as to all essential terms of their agreement notwithstanding the failure to reach agreement on the other contemplated subjects, but it set forth this statement of law: “Where the parties agree to make a document or contract which is to contain any material term that is not already agreed on, no contract has been made.”
By contrast to the document in Northington, the September 24, 2003 Agreement cannot be read as agreeing to any set of actions or activities except by a further agreement.  Its three pages of terms do not purport to take effect unless and until Grimmer and Stevens agreed to at least one “project”:  “We will establish a new LLC for each project we agree to engage in.”  (1st Amd. Reply, Ex. A [emphasis added].)  Accordingly, Northington actually serves to clarify that the September 24, 2003 Agreement is an unenforceable agreement to agree.
	Defendants Have Not Rebutted the Unlicensed Contractor Defense.

Defendants’ responses to the unlicensed contractor defense with respect to the Development Agreements are also unavailing.  Plaintiffs argued that CDC’s responsibilities under the Development Agreements constituted general contracting for which CDC was not licensed.  Defendants do not dispute that CDC was unlicensed, and acknowledge that undertaking to “superintend or manage” an “entire construction project” where the cost is $30,000 or more and being compensated as a proportion of cost constitutes general contracting under North Carolina law.
Straining to escape the applicability of this definition, however, Defendants claim that CDC’s role was nothing more than “administrator of the job site” and “liaison between the contractors.”  These semantic distinctions are meaningless.  “Administrator of the job site,” though an unreasonably humble characterization of CDC’s stated responsibilities, means the same thing as “to superintend ... the entire construction project.”  And Defendants do not deny that CDC contracted to be paid a percentage of cost.
CDC emphasizes that it did not promise actually to perform any of the actual construction work.  This is irrelevant.  Superintending or managing the entire construction project renders one a general contractor whether actual construction work is performed or not.
CDC further argues that its unlicensed contractor status is not a basis to deprive it of its interest as a member in the various LLCs.  (Resp. Br. at 11-12 [citing In re Lake Providence Properties Inc., 168 B.R. 876 (W.D.N.C. 1994), aff’d., 51 F.3d 267 (4th Cir. 1995).])  Plaintiffs do not assert the unlicensed contractor defense for that purpose.  Rather, the defense is asserted in response to CDC’s contract claim for fees under the Development Agreements.  It is a classic application of the defense, to which the North Carolina Supreme Court has hewed rigorously.  See, e.g., Brady v. Fulghum, 309 N.C. 580, 308 S.E.2d 327 (1983).
Finally, CDC argues that, under South Carolina law (with respect to the Reid Pointe subdivision project, which is located in Lancaster County, South Carolina), it was not required to be licensed as a construction manager because the relevant statute exempts “[a]n owner, who performs construction management himself.”  (Resp. Br. at 12 [citing S.C. Code Ann. § 40-11-20(5) (1976)].)  CDC notes that it is a 30% owner of Reid Pointe.  On the other hand, CDC is not the owner of the Reid Pointe subdivision property, Reid Pointe, LLC is.  CDC’s member interest in Reid Pointe is personal property, N.C. Gen. Stat. § 57C5-01, and CDC has no interest in specific Reid Pointe property, id.  Accordingly, CDC is not owner of the construction project that it managed under the Development Agreement.
For all of these reasons, CDC is barred from collecting fees under the Development Agreements because of its failure to have proper licensure.  Like the September 23 Agreement, the Development Agreements cannot sustain any breach of contract claim.
DEFENDANTS CAN SUSTAIN NO GROUND FOR DISSOLUTION.
On the claim for dissolution, Defendants appear to abandon the alleged ground of deadlock, now resting the claim upon waste and reasonable necessity “for the protection of the rights or interests of the complaining member.”  (Resp. Br. at 13.)  Concerning waste, however, Defendants say nothing in response to the citation of authority that corporate “waste” does not extend to management decisions within its discretion.  Nor do Defendants point more specifically to any action or conduct alleged in the counterclaims that may constitute waste.  In effect, that ground is abandoned as well.
As for the “protection of the rights or interests of the complaining member,” Defendants argue that “CDC had the reasonable expectation that it would continue to operate in a managerial position of all five LLCs, and would not be removed in bad faith.”  (Resp. Br. at 14.)  Defendants further appear to argue that Grimmer violated CDC’s reasonable expectations through “the imposition of capital calls ... with the bad faith intent of extinguishing CDC’s interest in the LLCs, as opposed to raising legitimate funds for the LLCs, a function which Grimmer is required to perform under the September 24th Agreement.”  (Resp. Br. at 14-15.)
Defendants fail entirely to respond to Plaintiffs’ citation to Classic Coffee Concepts, Inc. v. Anderson, 2006 NCBC 21 (2006), for the proposition that expectations are not reasonable as a matter of law when they are “flatly contradicted by the express terms” of the parties’ written agreements.  Instead, Defendants cite to Meiselman v. Meiselman for the proposition that the reasonable expectations may be frustrated by “acts of the managers or controlling shareholders ... within the literal scope of powers or rights granted them by the corporation act or the corporation’s charter or bylaws” and that such documents and “almost never reflect the full business bargain of the participants.”  (Resp. Br. at 14.)  
Conceding that an insufficiently detailed or boilerplate governing document or default statutory provisions may fail to anticipate and protect the expectations of owners of closely held businesses, minority members should not be permitted to use the “reasonable expectations” rubric to disavow the specific and custom agreements that they have made.  CDC should not be heard to assert that it reasonably expected Grimmer to be solely responsible to supply additional capital despite a capital call provision that says that all members will contribute proportionally.  Nor should it be enabled to claim that it expected continuous tenure as manager despite a provision empowering Grimmer to remove it for any reason.  There are no allegations of unanticipated circumstances or situations that evolved over a sustained time.  CDC (Stevens) simply wants a different deal.
Even the assertion of “bad faith” on Grimmer’s part in making capital calls is founded on the specious notion that, by virtue of the September 24, 2003 Agreement, Grimmer is responsible for financing the LLCs under all circumstances and without limit.  Defendants do not suggest that additional capital is unneeded.  They acknowledge the need.  (Resp. Br. at 4 [“the costs for the LLCs grew far beyond the original estimates made at the time each LLC was formed.”])  They seek to assert, however, that CDC’s “reasonable” expectation as a member of Reid Pointe and Tucker Chase is that Grimmer will supply any capital deficiency.  This, after having asserted that the September 24, 2003 Agreement was between Grimmer and Stevens individually, not CDC.  Such a position is the epitome of unreasonable and cannot sustain a dissolution claim based on frustration of reasonable expectations.
THE UNFAIR AND DECEPTIVE TRADE PRACTICES CLAIM MUST BE DISMISSED.
In attempting to sustain the unfair and deceptive trade practices claim, Defendants assert that there is no exception to the coverage of Section 75-1.1 for corporate governance or capital raising activities.  HAJMM Co. is to the contrary, not merely because it extended the exclusion for securities transactions, but because it held that “commerce” “connotes the manner in which businesses conduct their regular, day-to-day activities, or affairs, such as the purchase and sale of goods, or whatever other activities the business regularly engages in and for which it is organized.”  328 N.C. 578, 594, 403 S.E.2d 483, 493 (1991).  Further, it specifically distinguished from such activities “the creation, transfer, or retirement of capital.”  Id.; see also Oberlin Capital, L.P. v. Slavin, 147 N.C. App. 52, 62, 554 S.E.2d 840, 848 (2001) (loan extended in connection with stock purchase right is “capital raising device” and “not in commerce”); Latigo Investments II, LLC v. Waddell & Reed Financial, Inc., 2007 NCBC 17 (May 22, 2007) (Diaz, J.).  Neither the capital calls nor the removal of CDC as manager that Defendants seek to challenge were the conduct of the LLCs’ day-to-day business activities.
Defendants assert, however, that Grimmer’s “unscrupulous” conduct extended into the LLCs’ day-to-day affairs when he allegedly persuaded banks to freeze the LLCs’ accounts, terminated Tucker Chase’s contract with the vendor to confer a benefit on his son, intervened in management of Meadow to pay his brother-in-law’s employer pay $100,000 premium, and harassed Defendants with repeated demands for information.  All of this conduct, except possibly for the last item, can have impaired only rights and interests of the LLCs, not CDC or Stevens.  There is no derivative claim alleged in respect of such conduct, and the Chapter 75 claim attempt to be pleaded by CDC is not supported by such allegations.  The allegation of harassment by demanding information, standing alone, is far too insignificant to constitute a violation of Section 75-1.1.  
Defendants offer no response to the argument in Plaintiffs’ opening brief that defamatory conduct alleged in support of a UDTP claim requires a completely alleged tort.  Defendants have not properly alleged defamation in claiming broadly that Grimmer “[u]ndermined the confidence of service providers by contacting them to criticize Defendants.”  (Resp. Br. at 17.)  These allegations also fail to support the UDTP claim.
CONCLUSION
For these reasons, Plaintiffs again request that the Counterclaims be dismissed.
This 19th day of August, 2008.
____________________________________
J. Daniel Bishop
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