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United States District Court,
E.D. North Carolina,
Eastern Division.
UNITED STATES of America, Plaintiff,
v.
Damon Eric GORDON, Madea Gordon, William Luther Petty, Jr., a/k/a Beau Petty, First Star Realty, Inc., a/k/a First Star, Inc., a/k/a Remax Pro Realty, Inc., Prostar, a/k/a Prostar, Inc., Joel Welch, Linda Welch, Jodi Welch, Billy Lassiter, d/b/a NC Reo Professionals, Evon Digregorio and James L. Mooring, d/b/a NC Reo Professionals, Defendants.

No. 4:07-CV-156-D.
Dec. 3, 2007.

Background: Government brought fraudulent conveyance action against numerous defendants to recover restitution that individual owed due to criminal judgment for bank fraud. Defendants moved to quash 22 subpoenas that government issued to nonparties.

Holding: The District Court, James C. Dever, III, J., held that defendants did not have standing to challenge propriety of subpoenas, absent any showing that they had personal right to, or privilege in, information being sought in subpoenas.
 
Motion to quash subpoenas denied.

West Headnotes

[1] Witnesses 410 file_4.png

file_5.wmf

16

410 Witnesses
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            410k16 k. Subpoena Duces Tecum. Most Cited Cases 

A party ordinarily does not have standing to challenge a subpoena issued to a nonparty unless the party claims some personal right or privilege in the information sought by the subpoena. Fed.Rules Civ.Proc.Rule 45(c), 28 U.S.C.A.
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A party typically has no standing to challenge a subpoena issued to his or her bank seeking discovery of financial records because bank records are the business records of the bank, in which the party has no personal right. Fed.Rules Civ.Proc.Rule 45(c), 28 U.S.C.A.
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410 Witnesses
      410I In General
            410k16 k. Subpoena Duces Tecum. Most Cited Cases 

Defendants did not have standing to challenge propriety of subpoenas issued by government to nonparties, including financial institutions, in effort to enforce restitution order as to one defendant, absent any showing that defendants had personal right to, or privilege in, information being sought in subpoenas. Fed.Rules Civ.Proc.Rule 45(c), 28 U.S.C.A.

*509 S. Katherine Burnette, U.S. Attorney's Office, Raleigh, NC, for Plaintiff.

R. Daniel Boyce, Boyce & Isley, PLLC, Raleigh, NC, Robert J. McAfee, McAfee Law, P.A., New Bern, NC, for Defendants.

William Luther Petty, Washington, NC, pro se defendant.

ORDER
JAMES C. DEVER III, District Judge.
Plaintiff United States of America (“plaintiff” or “government”) filed this fraudulent conveyance action under 28 U.S.C. §§ 3301-08 to recover restitution that defendant William Luther Petty, Jr., a/k/a Beau Petty (“Petty”), owes due to a federal criminal judgment entered on February 12, 2003, for two counts of bank fraud. As of September 19, 2007, the government alleges that Petty owes over $1.2 million in restitution. The government issued subpoenas to numerous financial institutions and other entities associated with Petty and the individual defendants to obtain information relating to Petty's assets, including those assets associated with Prostar, a/k/a Prostar, Inc., and First Star Realty, Inc., a/k/a First Star, Inc., a/k/a Remax Pro Realty, Inc. Citing Federal Rule of Civil Procedure 45(c), the individual defendants move to quash 22 subpoenas that the government issued to nonparties. The nonparties have not filed a motion to quash or otherwise sought protection from the subpoenas.

[1][2] “Ordinarily, a party does not have standing to challenge a subpoena issued to a nonparty unless the party claims some personal right or privilege in the information sought by the subpoena.” *510United States v. Idema, 118 Fed.Appx. 740, 744 (4th Cir.2005) (per curiam) (unpublished); accord Joiner v. Choicepoint Servs., Inc., 2006 WL 2669370, at *4 (W.D.N.C. Sept. 15, 2006) (unpublished); 9A Charles Alan Wright and Arthur R. Miller, Federal Practice and Procedure § 2459 (2d ed.1995). Typically, a party has no standing to challenge a subpoena issued to his or her bank seeking discovery of financial records because bank records are the business records of the bank, in which the party has no personal right. See, e.g., Clayton Brokerage Co., Inc. v. Clement, 87 F.R.D. 569, 571 (D.Md.1980); cf. United States v. Miller, 425 U.S. 435, 442, 96 S.Ct. 1619, 48 L.Ed.2d 71 (1976) (holding that bank customer has no “legitimate ‘expectation of privacy’ ” in the contents of checks, deposit slips, and other banking documents). A small number of courts have held that a party's claimed privilege with respect to his or her bank account records is sufficient to confer standing for purposes of challenging a subpoena; however, the party must offer more than “vague legal conclusions and speculat[ions]” about the existence of a threatened personal privilege to actually succeed on the motion. See DIRECTV, Inc. v. Richards, 2005 WL 1514187, at *1, *4 (D.N.J. June 27, 2005) (unpublished) (denying motion to quash where party did not prove existence of significant privilege in bank records); QC Holdings, Inc. v. Diedrich, 2002 WL 324281, at *1 (D.Kan. Feb. 21, 2002) (unpublished) (denying motion to quash where party failed to show subpoena subjected party to undue burden or required disclosure of privileged or other protected matter).

[3] Defendants have not made any showing that they have a personal right to, or a privilege in, the information subpoenaed. The court holds that defendants lack standing to contest whether the subpoenas were properly issued. Accordingly, defendants' motion to quash the subpoenas is DENIED.
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